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STATEMENT OF THE CASE

Nature of the Case
Travis 0. Pena appeals from both the district court's Order Withholding
Judgment and Imposing Probation and the Order for Restitution. Mr. Pena was given a
withheld judgment following his guilty plea to the crime of eluding a law enforcement
officer. He was later ordered to pay $1,055.91 in restitution. Mr. Pena asserts that the
district court erred in ordering him to pay the full amount of requested restitution
because the State failed to present substantial evidence that all of the damage caused
to the patrol vehicle was the result of Mr. Pena's criminal activity.

Statement of the Facts and Course of Proceedings
On June 1, 2010, a Criminal Information was filed charging IVlr. Pena with eluding
a law enforcement officer. (R., pp.9-10.) On January 21, 2010, officers were called to
assist at a residence with a potential battery.
(hereinafter, PSI, p.1.)

(Presentence Investigation Report

When they arrived, a truck, driven by Mr. Pena, left the

residence as a high rate of speed. (PSI, pp.1-2.) Officers perused the truck but were
unable to stop it (PSI, p.2.) At one point, the truck drove up a "goat trail" and the
officer perusing was stopped because the dangerous road conditions damaged his
patrol car. (PSI, p.2.) Mr. Pena later entered a guilty plea to the charge. (R., p.14.) He
received a withheld judgment and was sentenced to a five year probationary term. (R.,
pp.24-26.)
On October 13, 2010, a restitution hearing was held.

(R., pp.28-29.)

At the

hearing, it was represented that Mr. Pena did not object to $186.53 of the restitution, but
objected to the $869.38 associated with the patrol vehicle. (Tr.10/13/10, p.5, Ls.15-19.)
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The State then called Sheriff Brokop.

(Tr.10/13/10, p.8, Ls.21-22.)

Sheriff Brokop

testified that he had been involved in an attempt to stop Mr. Pena's truck, chasing after
him with lights and siren activated. (Tr.10/13/10, p.7, L.20 - p.11, L.15.) At one point,
Sheriff Brokop asked Deputy Hescock to assist. (Tr.10/13/10, p.11, Ls.17-19.) Deputy
Hescock followed Mr. Pena up a dirt road and his patrol vehicle got stuck in a mud hole,
damaging the vehicle. (Tr.10/13/10, p.12, Ls.11-17.) He then identified the invoice of
repairs necessary due to the incident. (Tr.10/13/10, p.13, L.9 - p.14, L.13.) Following
the hearing, the district court entered an Order for Restitution ordering that Mr. Pena
was to pay $1,055.91 in restitution. (R., pp.30-31.) Mr. Pena filed a Notice of Appeal
timely from both the Order Withholding Judgment and Imposing Probation and the
Order for Restitution. (R., pp.32-34.)
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ISSUE
Did the district court err in ordering Mr. Pena to pay $1,055.91 in restitution?
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ARGUMENT
The District Court Erred In Ordering Mr. Pena To Pay $1,055.91 In Restitution
Awards for the payment of restitution to crime victims are governed by I.C. § 195304. See In re Doe, 146 Idaho 277, 283-284 (Ct. App. 2008). The policy behind the
statute favors full compensation of crime victims who suffer economic loss.

Id.

Restitution may be ordered only for actual economic loss suffered by a victim. I.C. §§
19-5304(1 )(a), (2).

Idaho Code Section 19-5304(6) provides that determination of

economic loss be based upon the civil preponderance of evidence standard.

Id.;

State v. Smith, 144 Idaho 687, 695 (Ct. App. 2007). As such, the amount of the award

must be supported by substantial evidence. Id.; State v. Hamilton, 129 Idaho 938, 943
(Ct. App. 1997).
Specifically, I.C. 19-5304(6) states:
Restitution orders shall be entered by the court at the time of sentencing
or such later date as deemed necessary by the court. Economic loss shall
be based upon the preponderance of evidence submitted to the court by
the prosecutor, defendant, victim or presentence investigator. Each party
shall have the right to present such evidence as may be relevant to the
issue of restitution, and the court may consider such hearsay as may be
contained in the presentence report, victim impact statement or otherwise
provided to the court.
Id.

Mr. Pena consented to paying $186.53 of the restitution, but objected to the
$869.38 associated with the patrol vehicle. (Tr.10/13/10, p.5, Ls.15-19.) Mindful that
the State presented substantial evidence that the patrol vehicle was damaged during
the commission of the eluding charge, Mr. Pena asserts that the State failed to present
substantial evidence that all of the damage caused was the result of Mr. Pena's criminal
activity. Specifically, he asserted to the district court that,
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Mr. Pena is not arguing that some of the damage may be his fault. What
he's arguing is that he shouldn't be shouldering the whole damage. Some
of this is assumption of the risk. Gee, just sounds like a road that they
watched his vehicle go over this road and over that bump and the officer
followed - that's an unreasonable assumption of the risk.
(Tr.10/13/10, p.20, Ls.2-9.)
Based upon the above argument, presented by counsel at the restitution hearing,
Mr. Pena asserts that it was error for the district court to have issued an order that he
pay the full amount of requested restitution.

CONCLUSION
Mr. Pena respectfully requests that this Court vacate his restitution order and
remand his case to the district court for further proceedings.
DATED this 24 th day of January, 2012.

ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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